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I INTRODUCTION

1. Pursuant to Rule 134(c) of the Rules of Procedure and Evidence, Victims’
Counsel hereby submits the statement on the impact of the crimes on victims
participating in the proceedings.

2. In Chapter IV of these submissions, Victims’ Counsel will recount the
experiences of the participating victims as a result of the crimes alleged in the
indictment and explain in detail the impact that those crimes had on them at the
time and to this day. In doing so, it will draw on the in-court testimonies of the
participating victims, the expert reports'?, and the views and concerns
presented. It will also place the individual experiences in a broader context.
Following on from the discussion of the impact, Chapter V will provide

observations on sentencing.

II. PROCEDURAL HISTORY

3. In its decision of 20 June 2022, the Trial Panel (hereafter: Panel) rendered its
Decision on the closing of the evidentiary proceedings and related matters,®* by which
the Panel inter alia closed the evidentiary proceedings in Case 05.* Having done
this, and in accordance with Rule 134(b) and (c) of the Rules, the Panel invited
Parties and Victims” Counsel to file their respective Final Trial Briefs and Victim

Impact Statement by Thursday, 21 July 2022.°

1 Medical reports compiled by iMMO in respect of two direct victims submitted before Trial Panel I as annexes
to filing KSC-BC-2020-05/F00417 (VC) Victims” Counsel’s Submission of medical reports [REDACTED] 24 May
2022.

2 Economic report and calculation of material damage and economic loss in respect of three indirect victims was
submitted  before  Trian Panel I as annex to filing KSC-BC-2020-05/F00440 (VC)
Victims” Counsel’s Submission of report pertaining to economic loss (public, with one confidential annex), 23
June 2022.

3 KSC-BC-2020-05/F00439 (TP) Decision on the closing of the evidentiary proceedings and related matters of 20
June 2022 (public).

4 KSC-BC-2020-05/F00439 (TP) Decision on the closing of the evidentiary proceedings and related matters of 20
June 2022 (public), par. 12.

5 KSC-BC-2020-05/F00439 (TP) Decision on the closing of the evidentiary proceedings and related matters of 20
June 2022 (public), par. 18.
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4. Victims” Counsel notes her Further observations on reparations of 23 May 2022.
Therein, she made submissions on how the damage suffered by [REDACTED]
might be assessed. She also made submissions on the assessment of financial
compensation for the indirect victims.®

5. On 30 June 2022 she submitted her Consolidated and specified request for reparations
to the Panel,” a corrected version of which was subsequently submitted on 4 July
20228 In that filing, she specified the request for damages and discussed both
the expert reports prepared by the iMMO on immaterial damages®!° and the

Lerz-report on material damages.!'"2

II1. APPLICABLE LAW

6. Pursuant to Rule 134(c) of the Rules of Procedure and Evidence, the
participating victims may submit a statement on the impact that the crimes

alleged in the indictment have had on their lives.

IV. VICTIM IMPACT STATEMENTS
IVl Direct Victims

7. Victims 08/05, 09/05 and 10/05 are direct victims of arbitrary detention, cruel

treatment and torture committed at the Zllash detention compound between 1

6 KSC-BC-2020-05/F00415 (VC) Victims” Counsel further observations on reparations matters (confidential), 23
May 2022.

7 KSC-BC-2020-05/F00444 (VC) Victims” Counsel specified and consolidated reparations request of 30 June 2022
(strictly confidential).

8 KSC-BC-2020-05/F00444COR (VC) Corrected version of Victims’ Counsel specified and consolidated
reparations request of 30 June 2022 (strictly confidential), filed 4 July 2022. The correction was a single typo.

9 KSC-BC-2020-05/F00417 (VC) Victims” Counsel’s Submission of medical reports pertaining to [REDACTED]
with two strictly confidential annexes, 24 May 2022.

10 KSC-BC-2020-05/F00430 (TP) Decision under Rules 132 and 149 of the Rules of Procedure and Evidence Before
the Kosovo Specialist Chambers on evidence called by the Panel, 3 June 2022.

11 KSC-BC-2020-05/F00425 (TP) Decision appointing a financial expert and setting out further procedural steps
with regard to reparation proceedings, 1 June 2022, par. 7 and following, 13.

12 KSC-BC-2020-05/F00440 (VC) Victims” Counsel’s Submission of report pertaining to economic loss (public,
with one confidential annex), 23 June 2022.
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(a)

April 1999 and 18 April 1999, as alleged in the confirmed indictment.”® The
crimes have changed the lives of all of the direct victims. The lasting, destructive
impact can be seen in damaged mental and physical health, destroyed

livelihoods and destroyed or disrupted family lives.

[REDACTED]

8. [REDACTED]

9. [REDACTED]* [REDACTED]'s [REDACTED]*

10. [REDACTED]” [REDACTED]® [REDACTED]"

11. [REDACTED]* [REDACTED]? [REDACTED]2 [REDACTED]?, [REDACTED]%
[REDACTED]> [REDACTED]?* [REDACTED]

12. [REDACTED]? [REDACTED]* [REDACTED]? [REDACTED]® [REDACTED]

13
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19
20

21

22

23
24
25
26

27

28

29

30

KSC-BC-2020-05, F00011/A01, Indictment, 19 June 2020.

KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1391, lines 14-17; KSC-BC-2020-05-082023-
TR-ET Part 1 RED1, ERN 082023, p. 17, lines 10-14; KSC-BC-2020-05, Confidential transcript of 10 November
2021, p. 1395, lines 3-19.

KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1397, line 24 to p. 1398, line 1.
KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1448, lines 8-16; KSC-BC-2020-05-082023-TR-
ET Part 2 RED1, ERN 082023, p. 12, lines 20-22.

KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1411, lines 4-16.

KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1411, lines 16-25.

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p 1505, lines 7-10

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p. 1543, lines 20-23: Confidential transcript of
11 November 2021, p. 1544, lines 2-5; KSC-BC-2020-05-082023-TR-ET Part 3 RED1, ERN 082023, p. 5, lines 21-
22.

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p. 1442, lines 21-24; KSC-BC-2020-05-082023-
TR-ET Part 2 RED1, ERN 082023. P. 17, lines 1-3; KSC-BC-2020-05-082023-TR-ET Part 3 RED1, ERN 082023, p.
6, lines 4-6.

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p. 1544, lines16-24; KSC-BC-2020-05-082023-TR-
ET Part 3 RED1, ERN 082023, p. 6, line 19 to p. 7, line 8, KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for
[REDACTED]), submitted on 24 May 2022, p. 6.

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p. 1545, lines 13-21.
KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTEDY]), submitted on 24 May 2022, p. 6.
KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 6.
KSC-BC-2020-05, Confidential transcript of 11 November 2021, p. 1545, lines 5-19.

KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1444, lines 8-14; KSC-BC-2020-05/F00417/A01
(VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 7. See also idem p. 11: [REDACTED]
KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 11:
[REDACTED]

KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 18:
[REDACTED]

KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 7.

KSC-BC-2020-05 4 26 January 2023

PUBLIC
Date original: 20/07/2022 17:16:00
Date correction: 26/01/2023 15:51:00
Date public redacted version: 20/03/2023 22:42:00



KSC-BC-2020-05/F00456/COR/RED2/5 of 21

(b)

13. [REDACTED]* [REDACTED]® [REDACTED]* [REDACTED]*
14. [REDACTED]* [REDACTED]* [REDACTED]” [REDACTED]*
15. [REDACTED]® [REDACTED]* [REDACTED]

16. [REDACTED]* [REDACTED]* [REDACTED]* [REDACTED]
17. [REDACTED]*, [REDACTED]

[REDACTED]

18. [REDACTED]*

19. [REDACTED]* [REDACTED]¥, [REDACTED]* [REDACTED]*

20. [REDACTED]* [REDACTED]* [REDACTED]® [REDACTED]* [REDACTED]
[REDACTED]
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KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 7; KSC-BC-
2020-05, Confidential transcript of 10 November 2021, p. 1435, lines 6-11.

KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1434, lines 5-7.

KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1441, lines 3-5; KSC-BC-2020-05-082023-TR-
ET Part 2 RED1, ERN 082023, p. 11, lines 13-19. See also KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for
[REDACTED]), submitted on 24 May 2022, p. 7.

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p. 1505, lines 11-19.

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p. 1507, lines 6-13.
KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 11.
KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 12.
KSC-BC-2020-05/F00417/A01 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 14.
KSC-BC-2020-05/F00444COR (VC) Corrected Version of Victims’ Counsel’s Specified and consolidated reparations
request of 30 June 2022 (strictly confidential), filed on 4 July 2022, para 37.

KSC-BC-2020-05, Confidential transcript of 10 November 2021, p. 1490, line 18 to p. 1496, line 11.
KSC-BC-2020-05, Confidential transcript of 11 November 2021, p. 1509, lines 19-23.

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p.1510, lines 14-17.

KSC-BC-2020-05, Confidential transcript of 11 November 2021, p.1509, lines 19-23.

See for economic harm KSC-BC-2020-05/F00444/COR (VC) Corrected Version of Victims” Counsel’s Specified and
consolidated reparations request of 30 June 2022 (strictly confidential), filed on 4 July 2022, para 37.
KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 983, line 4.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 862, lines 19-22; p. 863, lines 15-25 to p. 864, lines
1-10; KSC-BC-2020-05-7000687-7000691 RED3, ERN 7000687, p. 1.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 867, line 7-9.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 865, line 12 to p. 867, line 16; p. 869, line 20;
Transcript of 5 October 2021, p. 980, lines 1-4.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 868, line 25 to p. 869, line 4.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 883, lines 10-11.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 897, lines 13-14.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 903, lines 2-8.

KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 7.
KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 902, lines 12-15; p. 902, line 25 to p. 903, line 1.
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21. [REDACTED] [REDACTED]* [REDACTED]* [REDACTED]® [REDACTED]%
[REDACTED]® [REDACTED]* [REDACTED]® [REDACTED]®

22. [REDACTED]* [REDACTED]% [REDACTED]% [REDACTED]* [REDACTED]¢
[REDACTED]® [REDACTED]® [REDACTED]

23. [REDACTED]" [REDACTED]” [REDACTED]” [REDACTED]"* [REDACTED]%
[REDACTED]” [REDACTED]” [REDACTED]” [REDACTED]” [REDACTED]*
[REDACTED]*
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KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 885, lines 15-17; Transcript of 5 October 2021, p.
983, lines -7-10;

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 883, lines 17-20 and p. 884, lines 2-5.
KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 985, lines 17-23; see also KSC-BC-2020-
05/F00417/A02 (VC) (iMMO report for REDACTED]), submitted on 24 May 2022, p. 20.
KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 2.
KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 886, lines 3-4.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 896, lines 16-19.

KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 9.
KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 890, lines 23-25. See also KSC-BC-2020-
05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 7.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 903, lines 22-24: [REDACTED]

KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 946, lines 11-14.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 929, lines 14-15.

KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 929, lines 14-19; KSC-BC-2020-05, Confidential
transcript of 5 October 2021, p. 948, lines 5-10.

KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, pp. 10, 22-23
and 25; KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 943, lines 4-23, p. 944, lines 11-15; see also
KSC-BC-2020-05/F00444COR (VC) Corrected Version of Victims” Counsel’s Specified and consolidated reparations
request of 30 June 2022 (strictly confidential), filed on 4 July 2022, para 40.

KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 944, line 22 to p. 945, line 10.

KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 946, lines 4-5.

KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 946, lines 18-22 and p. 947, lines 3-6.
KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 960, lines 8-9.

KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 939, line 25 to p. 940, line 2.

KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 940, lines 13-14.

KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 940, line 11.

KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 5. See also
idem, p. 6.

KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTEDY]), submitted on 24 May 2022, p. 7.
KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 15.
KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 15:
[REDACTED]

KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 15.
KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTEDY]), submitted on 24 May 2022, p. 17-18.
KSC-BC-2020-05/F00417/A02 (VC) (iMMO report for [REDACTED]), submitted on 24 May 2022, p. 2, idem p.
23-24 ('6.2)).
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24. [REDACTED]® [REDACTED]® [REDACTED]* [REDACTED]* [REDACTED]
25. [REDACTED]* [REDACTED]¥ [REDACTED]

26. [REDACTED]* [REDACTED]®

27. [REDACTED]* [REDACTED]* [REDACTED]

28. [REDACTED]* [REDACTED]

(c) [REDACTED]

29. [REDACTED]
30. [REDACTED]* [REDACTED]* [REDACTED]* [REDACTED]* [REDACTED]”
[REDACTED]*  [REDACTED]®  [REDACTED]®  [REDACTED]™

82 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 941, line 22-23.

8 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 941, lines 22-23.

8 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 941, lines 21-23.

8  Office of the United Nations High Commissioner for Human Rights, “Istanbul Protocol: Manual on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment” Professional Training Series No.8/Rev.1 (New York and Geneva, 2004), pp. 47 and 49.

86 KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 912. Lines 5-9, page 913, lines 11-25 to page 914
lines 1-17, lines 914, lines 12-14; KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 942, lines 1-15.

87 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 942, lines 11 and 16.

88 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 945, lines 15-25.

8 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 945, lines 15-25.

% KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 942, lines 16-21.

o1 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 942, line 20.

92 KSC-BC-2020-05/F00440 (VC) Victims’ Counsel’s Submission of report pertaining to economic loss (public, with one
confidential annex), 23 June 2022, Annex pp. 15-16; KSC-BC-2020-05/F00444COR (VC) Corrected Version of
Victims” Counsel’s Specified and consolidated reparations request of 30 June 2022 (strictly confidential), filed on 4
July 2022, para 42.

% KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 397, p. 6.

% KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 395, lines 8-10, p. 396, lines 12-16 and p. 397,
lines 9-12; Redacted version of [REDACTED], ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April
2006, p. 1; KSC-BC-2020-05-061015-TR-ET Part 1 Revised RED3, p. 4, line 18 to p. 5, line 20 and p. 6, lines 12-16.

% KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 397, p. 12-22, p. 400, lines 18-19.

% KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 395, lines 8-19, p. 399, lines 20-24, p. 400, lines
22-25; KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 558, lines 16-17; KSC-BC-2020-05-061015-
TR-ET Part 1 Revised RED3, p. 8, lines 20-21.

97 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 395, p. 13-18, p. 399, lines 20-24, p. 400, lines 23-
25, p. 401, lines 11-14; KSC-BC-2020-05-061015-TR-ET Part 1 Revised RED3, p. 8, line 15-16 and p. 10, lines 1-7.

% KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 409, lines 8-11, p. 429, line 24 and p. 431, lines
9-10.

9 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 408, line 25, p. 409, lines 1-23; KSC-BC-2020-05-
061015-TR-ET Part 2 Revised RED3, p. 3, lines 20-23.

100 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 411, line 11.

101 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 409, lines 2-3 and p. 411, line 11, p. 414, lines
19-20, p. 431, line 16. See also KSC-BC-2020-05-SPOE(00127751-00127769 RED4, p. 3, para. 5 and 8; KSC-BC-
2020-05-061015-TR-ET Part 2 Revised RED3, p. 3, line 21; Confidential transcript, 22 September 2021, p. 580,
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[REDACTED]*™  [REDACTED]"®  [REDACTED]™  [REDACTED]"
[REDACTED]

31. [REDACTED]" [REDACTED]*” [REDACTED]!* [REDACTED]'*®

32. [REDACTED]" [REDACTED]""! [REDACTED]!2

lines 15-18; Redacted version of [REDACTED], ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April
2006, p. 3; KSC-BC-2020-05-061015-TR-ET Part 2 Revised RED3, p. 3, line 21.

102 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 431, line 10.

105 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 411, lines 20 to page 412, line 23; Redacted
version of [REDACTED], ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April 2006, p. 2; KSC-BC-
2020-05-061015-TR-ET Part 2 Revised RED3, p. 8, lines 1-2 and line 18 to p. 9, line 1.

104 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 411, lines 23-24 and p. 412, line 15-19; KSC-BC-
2020-05-061015-TR-ET Part 2 Revised RED3, p. 8, lines 1-2.

105 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 412, lines 18-19.

106 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 409, lines 5-6; KSC-BC-2020-05-061015-TR-ET
Part 2 Revised RED3, p. 4, lines 22-23; Confidential transcript, 21 September 2021, p. 523, lines 13-17 and p. 524,
lines 17-24; Redacted version of [REDACTED], ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April
2006, p. 2 and 4; KSC-BC-2020-05-061015-TR-ET Part 3 Revised RED3, p. 14, lines 3-7.

107 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 420, lines 2-3 and p. 425, line 25; KSC-BC-2020-
05-061015-TR-ET Part 2 Revised RED3, p. 27, lines 3-6.

108 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 480, lines 13-19.

19 Confidential transcript, 20 September 2021, p. 480, lines 13-21; KSC-BC-2020-05-061015-TR-ET Part 3 Revised
RED3, p. 4, line 16 to p.4, line 4.

110 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 441, lines 10-15; KSC-BC-2020-05-061015-TR-
ET Part 2 Revised RED3, p. 16, line 12 to page 17, line 5 and lines 16-18.

1 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 476, lines 5-20; p. 477, lines 17-18.

112 Redacted version of [REDACTED], ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April 2006, p. 5.
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33.[REDACTED]">  [REDACTED]"™¢  [REDACTED]">  [REDACTED]"
[REDACTED]"”  [REDACTED]"  [REDACTED]'"®  [REDACTED]®
[REDACTED]! [REDACTED]2 [REDACTED]' [REDACTED]

34. [REDACTED]®  [REDACTED]”  [REDACTED]»*  [REDACTED]?
[REDACTED] [REDACTED]® [REDACTED]®

35. [REDACTED]®! [REDACTED].

113 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 402, p. 7-8, p. 478, line 20 and Confidential
transcript, 21 September 2021, p. 564, line 6; KSC-BC-2020-05-061015-TR-ET Part 3 Revised RED3, p. 2, line 24
to p. 3, lines 2-9.

14 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 417, lines 10-11; Redacted version of
[REDACTED] ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April 2006, p. 4 and 5; KSC-BC-2020-05-
061015-TR-ET Part 2 Revised RED3, p. 12, lines 11-12; KSC-BC-2020-05-061015-TR-ET Part 3 Revised RED3, p.
3, lines 8-9.

115 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 478, line 24 to p. 479, line 23; KSC-BC-2020-05-
061015-TR-ET Part 3 Revised RED3, p. 3, lines 16-22.

16 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 479, lines 24 to p. 480, line 2; KSC-BC-2020-05-
061015-TR-ET Part 3 Revised RED3, p. 4, line 7-15.

117 Redacted version of [REDACTED] ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April 2006, p. 5.

118 KSC-BC-2020-05-061015-TR-ET Part 2 Revised RED3, p. 12, line 14; KSC-BC-2020-05-061015-TR-ET Part 3
Revised REDS3, p. 1, line 19 and p. 2, line 6 and Confidential transcript, 20 September 2021, p. 477, lines 22-25
and p. 478, lines 1-9.

119 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 563, lines 22-23; KSC-BC-2020-05-061015-TR-
ET Part 3 Revised RED3, p. 1, lines 19-22.

120 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 478, lines 12-18; KSC-BC-2020-05-061015-TR-
ET Part 3 Revised RED3, p. 2, lines 10-23.

121 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 539, lines 21-22.

122 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 480, lines 22-24; KSC-BC-2020-05-061015-TR-
ET Part 3 Revised RED3, p. 5, lines 10-12.

123 KSC-BC-2020-05, Confidential transcript, 20 September 2021, p. 481, lines 4-5.

124 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 523, lines 12-13 and p. 524, lines 6-7.

125 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 523, line 18 and p. 524, lines 12-16; Redacted
version of [REDACTED], ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April 2006, p. 1, KSC-BC-
2020-05-061015-TR-ET Part 2 Revised RED3, p. 3, line 22. KSC-BC-2020-05-061015-TR-ET Part 3 Revised RED3,
p- 13, line 23 to p. 14, line 1.

126 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 541, line 5.

127 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 538, line 23 to p. 539, line 1; Redacted version
of [REDACTED)], ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April 2006, p. 4 and 8.

128 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 529, lines 22-24.

129 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 540, lines 3-5.

130 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 526, lines 5-11; Redacted version of
[REDACTED] ERN KSC-BC-2020-05-SPOE00127751-00127769 RED4, 4 April 2006, p. 2.

131 KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 541, lines 9-12.
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36.[REDACTED]™  [REDACTED]™  [REDACTED]"™*  [REDACTED]'
[REDACTED]"

37. [REDACTED]™ [REDACTED]" [REDACTED]* [REDACTED]

38.[REDACTED]*  [REDACTED]*  [REDACTED]*>  [REDACTED]%
[REDACTED]* [REDACTED]!5

Iv.2 Indirect Victims

(a)

39. [REDACTED] are [REDACTED] of the late [REDACTED]. As alleged in the
indictment, [REDACTED] was unlawfully arrested, detained in the detention
compound in Zllash during which time he was brutally tortured and
maltreated. He was not released with the other detainees on 18 April 1999 but
killed, and his mortal remains were subsequently uncovered [REDACTED]
weeks later, in July 1999. His arbitrary arrest and subsequent murder have had
a devastating impact on [REDACTED)]. Each of the participating [REDACTED]

has consistently expressed this.

[REDACTED]

40. [REDACTED]

133
134
135
136
137
138

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 524, lines 9-10. See also KSC-BC-2020-05-
SITF00296103-SITF00296121-ET RED3, p. 14.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 537, lines 24-25.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 538, lines 1-6.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 543, lines 14-17.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 537, 15-16.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 542, lines 22-25.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 542, lines 17-19.

1% See for an outline of relevant case law pertaining to damages to the “life plan” of a victim, KSC-BC-2020-

140

141

142

143

144

145

05/F00444COR (VC) Corrected Version of Victims’ Counsel’s Specified and consolidated reparations request of 30 June
2022 (strictly confidential), filed on 4 July 2022, pp. 5-6.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 541, lines 5-8.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 541, lines 5-8.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 541, line 8.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 523, lines 18-19.

KSC-BC-2020-05, Confidential transcript, 21 September 2021, p. 543, line 7.

KSC-BC-2020-05-061015-TR-ET Part 3 Revised RED3, p. 22, lines 10-11; KSC-BC-2020-05-061015-TR-ET Part 4
Revised RED3, p. 6, lines 18-19.
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41. [REDACTED]"“ [REDACTED]
42. [REDACTED]* [REDACTED] "

(b) [REDACTED]

43. [REDACTED]
44. [REDACTED] [REDACTED]'* [REDACTED]
4

Q1

.[REDACTED]'  [REDACTED]*®  [REDACTED]'*  [REDACTED]®*
[REDACTED]'** [REDACTED]'** [REDACTED]'>

46. [REDACTED]'ss [REDACTED]'® [REDACTED]%

47. [REDACTED]'¢' [REDACTED]

48. [REDACTED]'®2 [REDACTED]'* [REDACTED]

49. [REDACTED]'$

(c) [REDACTED]

5

e}

. [REDACTED]

146 KSC-BC-2020-05-077816-TR-ET Part 1 RED1 (SPO), [REDACTED] (submitted 08 October 2021), p. 20, lines 5-7.

147 KSC-BC-2020-05, Confidential transcript, 21 March 2022, p. 2547, line 19.

148 KSC-BC-2020-05, Confidential transcript, 21 March 2022, p. 2547, lines 15-20.

149 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1882, lines 18-25.

150 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1867, lines 4-13.

151 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1879, lines 15-18.

152 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1878, line 23 to p. 1879, line 1.

153 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1879, lines 5-6.

154 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1879, lines 6-7.

155 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1880, lines 22 to p. 1881, line 1.

156 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1881, lines 1-3.

157 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1881, lines 6-9.

158 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1894, lines 7-8.

1% KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1881, lines 17-21.

160 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1880, lines 12-18.

161 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1893, lines 21-22.

162 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1882, lines 9-15 .

163 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1879, lines 15-18.

164 KSC-BC-2020-05, Confidential transcript of 24 November 2021, p. 1879, lines 7-8.

165 Office of the United Nations High Commissioner for Human Rights, “Istanbul Protocol: Manual on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment” Professional Training Series No.8/Rev.1 (New York and Geneva, 2004), p. 49.
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51. [REDACTED]*  [REDACTED]  [REDACTED]*®  [REDACTED]®
[REDACTED]" [REDACTED]""!

52. [REDACTED]"”2

53. [REDACTED] [REDACTED]" [REDACTED]

(d) [REDACTED]

54. [REDACTED] "

55.[REDACTED]"®  [REDACTED]””  [REDACTED]”®  [REDACTED]™
[REDACTED]®  [REDACTED]®  [REDACTED]™>  [REDACTED]*®
[REDACTED]

56. [REDACTED]™* [REDACTED] "

57.[REDACTED]®*¢  [REDACTED]®  [REDACTED]"*  [REDACTED]®
[REDACTED]* [REDACTED]

58. [REDACTED]

166 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p. 1957, lines 22-24; p. 1958, lines 13-15; p. 1950,
lines 9-12; p. 1967, lines 14-17.

167 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p. 1966, lines 13-17.

168 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p. 1967, lines 15-19.

169 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p .1968, lines 1-8; p.1997, lines 22-25.

170 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p .1968, line 8.

171 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p. 1968, line 25 to p. 1969, line 4.

172 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p. 1967, line 8.

173 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p. 1969, line 1.

174 KSC-BC-2020-05, Confidential transcript of 13 December 2021, p. 1968, lines 13-17.

175 KSC-BC-2020-05, Confidential transcript of 22 November 2021, p. 1757, lines 22-25.

176 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1764, line 8.

177 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1764, line 11.

178 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1785, lines 1-9.

179 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1764, line 4.

180 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1784, lines 16-20.

181 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1784, line 11.

182 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1785, lines 8-13.

183 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1784, lines 24-25.

184 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1786, lines 3-5.

185 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1786, lines 5-7.

186 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1786, line 21.

187 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1764, lines 4-5 and p. 1764, lines 11-12.

188 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1764, lines 8-9.

18 KSC-BC-2020-05, Confidential transcript, 23 November 2021, p. 1844, line 25 to p. 1845, line 1-16.

1% KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1786, line 21 to p. 1787, line 15.
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(e) [REDACTED]

59. [REDACTED]

60. [REDACTED]®"  [REDACTED]®  [REDACTED]®*  [REDACTED]™*
[REDACTED]"*

61. [REDACTED]"*

62. [REDACTED]"” [REDACTED]"s [REDACTED]

IV.3  The Individual Experiences in the Collective and Wider Context

63. The victims in this case suffered traumatic experiences. Memories of such
traumatic experiences “come in flashbacks and nightmares. They come in the
memories of the body and its somatic enactments... and disrupt relationality.” !
Because of these disruptive and continuing effects, violent acts such as torture
have also been described as causing soul murder and social death, because time
cannot heal the victims’ suffering in the same way it heals other wounds.?® All
of the individualized experiences summarized above for each direct victim

reverberate strongly with these observations.

191 KSC-BC-2020-05, Confidential transcript, 17 November 2021, p. 1600, lines 1-8.

192 KSC-BC-2020-05, Confidential transcript, 17 November 2021, p. 1639, lines 19-23 and Confidential transcript,
17 November 2021, p. 1602, lines 19-20.

193 KSC-BC-2020-05, Confidential transcript of 17 November 2021, p. 1602, lines 18-25.

194 KSC-BC-2020-05, Confidential transcript, 17 November 2021, p. 1624, lines 8-10; KSC-BC-2020-05-076539-TR-
ET Part 2 RED1, p. 7, lines 15-16.

195 KSC-BC-2020-05, Confidential transcript, 17 November 2021, p. 1633, lines 8-9.

1% KSC-BC-2020-05, Confidential transcript, 17 November 2021, p. 1634, lines 19-23.

197 KSC-BC-2020-05, Confidential transcript, 17 November 2021, p. 1633, lines 12-16.

198 KSC-BC-2020-05, Confidential transcript, 17 November 2021, p. 1633, lines 23-24 and p. 1634, lines 5-12:
[REDACTED]

19 G Schwab, Haunting Legacies: Violent Histories and Transgenerational Trauma (Columbia University Press
2010), 2-3.

200 Tbid.
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64. [REDACTED]** [REDACTED]?** The magnitude and complexity of the effects
of torture goes beyond the individual effects described by the victims, as torture
by its nature targets the person as a whole.?® The impact of the crime of torture
is therefore one that pervades every aspect of the victims’ lives and their
personality as such.

65. In the case of the indirect victims [REDACTED].2

66. In the current case, feelings of grief and horror were preceded by the fear and
anguish of [REDACTED]'s disappearance and the lack of conclusive
information and details about his suffering and fate [REDACTED]*®
[REDACTED]* [REDACTED] has been denied some much-needed closure for
over 20 years.

67. [REDACTED]?” Across disciplines, transgenerational trauma and harm has
gained more attention as a long-lasting impact of violent crimes leading to
traumata passed on through generations.?® The phenomenon of
transgenerational harm has recently been acknowledged as an impact of violent
crime. Violence or traumata based on violent experiences or loss can be passed
on from ascendants to descendants, with traumatic consequences for the

latter” .2 According to the International Criminal Court:

201 Office of the United Nations High Commissioner for Human Rights, “Istanbul Protocol: Manual on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment” Professional Training Series No.8/Rev.1 (New York and Geneva, 2004), pp. 46-49.

22 Office of the United Nations High Commissioner for Human Rights, “Istanbul Protocol: Manual on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment” Professional Training Series No.8/Rev.1 (New York and Geneva, 2004), p. 45.

203 A.C. de C. Williams and J. van der Merwe, The psychological impact of torture, (British Pain Society, 2013), 103.

204 KSC-BC-2020-05, Confidential transcript, 21 March 2022, p. 2548, lines 2-11.

205 KSC-BC-2020-05, Confidential transcript, 22 November 2021, p. 1786, lines 5-7; Confidential transcript, 17
November 2021, p. 1634, lines 19-23; Confidential transcript, 21 March 2022, p. 2547, lines 14-20.

206 KSC-BC-2020-05, Confidential transcript, 21 March 2022, p. 2548, lines 15-18.

207 KSC-BC-2020-05, Confidential transcript, 21 March 2022, p. 2548, line 23 to p. 2549, line 2.

208 See M Schick et.al.,, “Trauma, mental health and intergenerational associations in Kosovar families 11 years after
the war’, European Journal of Psychotraumatology, (4:1, 2013) 1, 7 for a study examining the effects of the Kosovo
war and identifying specifically a relation between parental (specifically paternal, although this would require
further study) post-traumatic stress and children’s depressive syndromes.

209 JCC-01/04-02/06, Prosecutor vs. Bosco Ntaganda, Reparations Order, 8 March 2021, par. 73, with fn references to
Trial Chamber II, Prosecutor v. Germain Katanga, Decision on the Matter of the Transgenerational Harm Alleged
by Some Applicants for Reparations Remanded by the Appeals Chamber in its Judgment of 8 March 2018, 19
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“[i]t is characterised by the existence of an intergenerational
cycle of dysfunction that traumatized parents set in motion,
handing-down trauma ... and impacting the next generation.
Traumatised parents, who live in constant and unresolved fear,
unconsciously adopt a frightening behaviour. This affects their
children’s emotional behaviour, attachment, and well-being,
increasing the risk that they will suffer post-traumatic stress
disorders, mood disorders, and anxiety issues. It is argued that
the noxious effects of trauma may be transmitted from one
generation to the next, with a potential impact on the structure
and mental health of families across generations.”2!

68. [REDACTED]

69. Lastly, the deep-seated fear that has permeated the life of the victims is one of
the impacts common to all victim participants in this case. It bears noting that
the participating victims also experience fear as a result of their involvement in
this trial. Indeed, it is with good reason that the Panel put protective measures
in place for all participating victims. That being said, Victims” Counsel submits
that this fear is itself symptomatic of some of the very same factors that have
hampered the ability of the victims to move forward with their lives. The
underlying cause is in part the hostile climate that prevails in Kosovo towards
any victim of crimes committed by KLA members, and the corresponding
impunity of those responsible. Any path to closure has constantly been kept at

a great distance. [REDACTED]*!!

July 2018, ICC-01/04-01/07-3804-Red-tENG (‘Katanga Decision on Transgenerational Harm’), para. 10; Katanga
Reparations Order, ICC-01/04-01/07-3728, para. 132; First Experts Report, ICC-01/04-02/06-2623- Anx1-Red2,
para. 111; Second Expert Report, ICC-01/04-02/06-2623-Anx2-Red?2, para. 53.

210 JCC-01/04-02/06, Prosecutor vs. Bosco Ntaganda, Reparations Order, 8 March 2021, par. 73, with fn references.

211 KSC-BC-2020-05, Confidential transcript, 21 March 2022, p. 2549, lines 3-8.
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V. OBSERVATIONS ON SENTENCING

70.In accordance with Trial Panel’s Decision on the closing of the evidentiary
proceedings and related matters??, Victims’ Counsel will now discuss the
aggravating factors that, in her view, should be reflected in the sentence

imposed on the Accused in the event of a conviction.

Nature of crimes at issue

71. Victims” Counsel notes that the crimes in the indictment are of a most serious
nature. Any sentence imposed in case of a conviction, must reflect the inherent
gravity of those crimes. She notes that torture itself is of a particularly heinous
nature, with a destructive and long-lasting impact that goes well beyond the
immediate damage that was inflicted in Zllash. The submissions in Chapter IV
show how long-lasting and pervasive these acts were upon every aspect of the
victims’ lives. This applies both to the direct victims, and [REDACTED] who
must live with the knowledge that he was subjected to these crimes before being
murdered.

72. The testimonies given during trial reveal the harsh and sadistic nature of the
acts the victims were subjected to, the degree of terror that treatment instilled,
and the damage it inflicted. These factors are exacerbated by the fact that the
crimes were committed against individuals who were arbitrarily detained in
subhuman conditions, isolated from the outside world. The victims were

vulnerable, defenceless, and at the mercy of their tormentors.?

212 KSC-BC-2020-05/F00439 (TP) Decision on the closing of the evidentiary proceedings and related matters, filed
on 20 June 2022, para 17.
23 See in that respect, Rule 163(1)(b)(iii) and (iv) RPE.
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Responsibility of Accused as a direct perpetrator in a position of authority

73. The degree of involvement of the Accused in the crimes are relevant for
sentencing. In that respect, Victims’ Counsel notes that [REDACTED] of the
participating victims identify the Accused as direct perpetrator of the crimes
committed against them.

74. [REDACTED] Throughout the trial, Defence and Prosecution witnesses have
amply confirmed that “Cali” is the Accused’s nickname and that he was
commander of the BIA-guerrilla unit. [REDACTED]** [REDACTED]*®
[REDACTED]*¢ [REDACTED]?”

75. [REDACTED] The case file shows that it is the Accused who was known for
wearing a red beret.?® [REDACTED]?® [REDACTED]* [REDACTED]*!
[REDACTED]?**

76. The Accused was commander of BIA and as such, in a position of responsibility.
Ample evidence has been heard throughout the trial against the Accused
confirming this, and it is something that has also been consistently confirmed

by defence witnesses. Direct participation in the crimes which he was tasked

214 KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 867, lines 24-25; p. 873, lines 16-18, p. 876, lines
9-13 [REDACTED]; KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 984, lines 3-8 [REDACTED];
p- 1004, line 19 to p. 1005, line 6.

215 KSC-BC-2020-05, Confidential transcript of 4 October 2021, p. 869, line 11 to p. 870, line 4; p. 877, lines 18-21; p.
882, lines 6-16; KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 981, 3-11.

216 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 1005, lines 14-15 (SPOE00222559) and lines 24
(SPOE00222547).

217 KSC-BC-2020-05, Confidential transcript of 5 October 2021, p. 980 lines 24-25.

218 See in that respect, e.g. [REDACTED] (SPOE00222559 and SPOE(00222547).

219 KSC-BC-2020-05, Confidential transcript of 20 September 2021, p. 412, lines 20-25 to 413, lines 1-11
[REDACTED]; Confidential transcript of 22 September 2021, pp. 583, lines 19-25 to 584, lines 1-23 [REDACTED];
p- 585, lines 16-24; p. 586, lines 15-21; p. 589, lines 2-3; p. 598, lines 21-24.

220 KSC-BC-2020-05, Confidential transcript of 20 September 2021, p. 399, lines 1-9; pp. 411, lines 21-25 to 412, lines
1-18 [REDACTED] and pp. 412, lines 20-25 to 413, lines 1-19 [REDACTEDY]; pp. 429, lines 9-25 to 430 lines 1-13;
p- 432, lines 3-10; pp. 437, lines 22-25 to 438, lines 1-2; KSC-BC-2020-05, Confidential transcript of 21 September
2021, p. 559, lines 12-24 [REDACTED];

221 KSC-BC-2020-05, Confidential transcript of 20 September 2021, p. 419, line 22 to p. 421, line 16.

222 KSC-BC-2020-05, Confidential transcript of 20 September 2021, pp. 425, lines 13-25 to 426, lines 1-17;
Confidential transcript of 22 September 2021, pp. 652, lines 14-25 to 653, lines 1-20; pp. 656 lines 13-25 to 657,
lines 1-9.
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with preventing as a Commander of a military unit must be taken into account
as an aggravating factor in the sentencing decision.

77. Furthermore, case law shows that “a sentence must reflect the predominant
standard of proportionality between the gravity of the offence and the degree
of responsibility of the offender.”?? The superior (command) position of the
Accused may justify a harsher sentence.?? This was held inter alia by the Trial
Chamber in the Blaskic-case:

“[788] In the case-law of the two Tribunals, there can be no doubt
that command position may justify a harsher sentence, which
must be that much harsher because the accused held a high
position within the civilian or military command structure. [...]
The [ICTR] Trial Chambers observed that the case-law of the
Tribunal classifies command position as an aggravating
circumstance [...] [T]he Trial Chamber stated that ‘it would
constitute a travesty of justice, and an abuse of the concept of
command authority, to allow the calculated dereliction of an
essential duty to operate as a factor in mitigation of criminal
responsibility.

[789] Therefore, when a commander fails in his duty to prevent
the crime or to punish the perpetrator thereof he should receive
a heavier sentence than the subordinates who committed the
crime insofar as the failing conveys some tolerance or even
approval on the part of the commander towards the commission

of crimes by his subordinates and thus contributes to

223 JCTR-96-04-A, Prosecutor v. Akayesu (Appeal Judgment), 1 June 2001 par. 414.

224 ]T-95-14-A, Prosecutor v. Tihomir Blaski¢ (Appeal Judgment), 29 July 2004, par. 90, in that respect citing IT-95-
14/1-A, Prosecutor v. Zlatko Aleksovski (Appeal Judgment) 24 March 2000: “The Appeals Chamber recalls that in
the Aleksouvski Appeal Judgement, the Appeals Chamber observed that the accused’s ‘superior responsibility as
a warden seriously aggravated [his] offences’ in relation to those offenses of which he was convicted for his
direct participation”; ICTR-97-23-A, Prosecutor v. Jean Kambanda (Appeal Judgment), 19 October 2000, par. 120-
126;.
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encouraging the commission of new crimes. It would not in fact
be consistent to punish a simple perpetrator with a sentence
equal or greater to that of the commander.”?%

78. On the basis of an affirmative duty which burdens military superiors to ensure
compliance with standards of international criminal law, harsher sentences are
often imposed upon those with authority than a subordinate would face for the
same conduct.?® The intention of this harsher sentencing is to avoid the tacit
encouragement of the commission of further crimes by subordinates within the
organisational structure of the superior (in command).?”” For this reason, the
existence of a position of authority itself should be considered an aggravating
factor in the context of sentencing.??® This is even more pronounced, if a
commander not only tacitly approves but actively encourages or even directly

participates in abuse and torture.

Conduct of Accused during trial

79. Victims” Counsel notes in general that the Accused’s right to remain silent is
part of exercising his right to a fair trial. However, on numerous occasions the
Defence has sought to actively portray the victims in this case as liars, which
goes well beyond the right to test and challenge evidence presented by the
Prosecution. Examples of this are in confidential Annex 1 of the Defence’s Pre-
Trial brief filed on 30 April 2021. In that brief, the Defence asserts
[REDACTED]?* [REDACTED]** This form of Defence behaviour, which is

225

226
227
228

229

230

IT-95-14-T, Prosecutor v. Tihomir Blaski¢ (Judgment), 3 March 2000, par. 788-789; See also Prosecutor v. Jean
Kambanda, Case No. ICTR 97-23-S, Judgement and Sentence, 4 September 1998; Prosecutor v. Jean Paul Akayesu,
Case No. ICTR-96-4-T, Sentence, 2 October 1998.

See for example Prosecutor v. Jean Kambanda, Case No. ICTR 97-23-S, Judgement and Sentence

IT-95-14-T, Prosecutor v. Tihomir Blaski¢ (Judgment), 3 March 2000, par. 789.

Prosecutor v Clément Kayishema & Obed Ruzindana, Sentence, Case No. ICTR-95-1-T, 21 May 1999, par. 15.
KSC-BC-2020-05/F00106/A01 (Defence), Submission of the f the Pre-Trial Brief, Witness List, and Exhibits List with
annexes 1-3, 30 April 2021, Annex 1 (confidential), par. 10-11.

KSC-BC-2020-05/F00320 (Defence), Defence Rule 130(1) Motion to dismiss any or all charges of the Indictment, 15
February 2022 (confidential), par. 67-68.
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attributable to the Accused, adds to the grievances of the victims and should be

reflected in the sentence.

VI CLASSIFICATION

80. The present filing includes ample references to confidential material such as
trial transcripts, testimony heard in private session, confidential expert reports,
individual medical information as well as information that would allow
identification of the victims participating in the proceedings. Given the nature
and content of this filing and in the interest of the participating victims

therefore, Victims” Counsel requests that it be classified as ‘strictly confidential’.

Word count: 11,999

s

Anni Pues
Victims’ Counsel

26 January 2023
At The Hague, the Netherlands
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ANNEX pursuant to Article 27(2) of the Practice Direction?!

The original filing contained a typo. In paragraph 7, V10/05 was incorrectly referred
to as “09/10”.

21 Registry Practice Direction on: Files and Filings before the Kosovo Specialist Chambers (KSC-BD-15), version
17 May 2019.
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